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ON BROKER LIABILITY
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statute al issue was:

[t]he officer designated by a corporate
broker licensee pursuant lo Sec/ion
I 02 I I shall be responsible for the
supervision and control of the activities
conducted on behalf of the corporation
by ifs officers and employees as necessary to secure full compliance with the
provisions of this division, including the
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THE SANDLER D ECISION
The Court in

Sandler again faced the

question of personal liability of a broker for certain non-disclosures made by the loan officer.
The Court first addressed the interpretation of the code section relied on in the
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designated real estate broker's liability for the
tory acts, the case a llegedly involved a situaactions of the corporation had been called
into question by a Ninth Ci rcuit opinion,
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In the opinion of this author, in the
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tion where the qualifying broker turned over
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gage broker. The potential confusion ca used
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The Court held thot the duties under this
code section do not extend to third parties.

id. at 1438-1440. Rather, the qualified broker owes the duty to the corporation and that

it is the Department of Real Estate that can
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hold the qualified broker accountable. The
Court decided that the intent of the statute
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was to make express that the qualified bro-
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ker did have a duty to supervise. The Court

companies
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mortgage

banking

companies in a variety of disputes in federal

further found that the purpose of the statute

and state courts. Severson litigation teams have

was to create a regulatory sanction, but not

been involved in class actions regarding claims

a duty to third parties, such as borrowers, or

brought under the Truth in Lending Act, the Real
Estate Settlement Procedures Act,

other lenders.

the Fair

Second, the Court found it persuasive

Credit Reporting Act, and other state and federal
consumer protection statutes.

that in other similar statutory schemes the
qualifying licensed person does not have
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Severson attorneys regularly handle individual
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a duty to third parties. The Court cited the
statutory scheme for licensed construction

contractors. Id. 1441. The Court noted
that the language for licensed const1·uction
contractors is substantlally similar to that for

cases of wrongful foreclosure, payment disputes,

brokers. However, the law is clear that for

and wrongful credit reporting. Experience and an

licensed construction contractors there is no

in-depth knowledge of the industry allows matters

duty to third parties by the company's respon-

to be resolved in a timely, cost-effective manner.

sible managing licensee.
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Third, the Court directly addressed Holley.

The Court honed in on one critical fact

in the

Holley case.

This critical, distinguish-

ing fact was that the qualified broker had
sold the business to the person that allegedly
conducted the racial discrimination, and that

the broker had agreed that he would remain
the designated officer/broker in name only
until the bad actor received his broker's

license. id. at 1444. The Court ruled that
there was not simply an implied delegation of responsibility in

Holley,

but instead
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an actual agreement that the bad actor
"would assume the responsibilities imposed
on the designed officer/broker by section
I 01059.2.'

id.

at 1445.

Bosed on these findings, the Court ruled
that the Plaintiff's underlying claim in the San-

dler case

failed where the allegation was

that the designated broker did not supervise
the loan officer managing the transaction.
Plaintiff's claims were proper against the
corporation, but not the qualified broker.
In summary, this opinion should reduce
the naming of mortgage broker's individually
as defendants, and provide further clarification to the courts in ruling on early motions to
dismiss the 1nd1vidual brokers.
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